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EHISKH^IS AND THE AIKH ^ETAOMAPTTPIflN 
By George Miller Calhoun 

Within a comparatively short time four important studies of the 
h'\.Kt\ xf/evdofiapTvpiav, those of Rentzsch, Bonner, Leisi, and Lipsius, 
have made their appearance. The diversity of the views advanced 
by these able scholars suggests that a fresh examination of the evi- 
dence may be productive of result. Furthermore, the valuable 
information concerning the prosecution of perjury in Alexandrian 
law that is contained in the Halle papyrus lends new interest to the 
investigation of certain points.^ At the same time, although the 
importance of this new document for the understanding of Greek 
law can hardly be overestimated, extreme caution must be observed 
in making it a basis for conclusions regarding the details of Attic 
procedure.^ 

' Dikaiomata. Auszilge aus Alexandrinischen Gesetzen und Verordnungen (Berlin, 
1913). The text (cited as "P. Hal. 1 ") is found on pp. 15-24, and the portion dealing 
with the prosecution of perjury is reprinted on p. 48. The commentary and explana- 
tory essays (cited as '' Dikaiomata") contain scholarly comparisons of Alexandrian 
and Attic procedure, but an exhaustive examination of the Attic sources in the light 
of the new fragment naturally did not come within the scope of the editors' work. 
San Nicolo ("Einiges aus dem P. Hal. 1," H. Gross' Archiv, LIII [1913], 342-61) has 
endeavored with but doubtful success to develop new conclusions on some points of 
the Attic law {infra, passim, and Lipsius, Das Attische Recht und Rechtsverfahren [Leip- 
zig, 1905-15], pp. 987-88). His treatment does not indicate that he has attempted 
an adequate examination of the Attic sources. Lipsius also has given the new docu- 
ment careful consideration in discussing the effect on judgments of the SIkti) \j/e\iSa- 
/xaprvplav, but on other points has had to content himself with the brief comment that 
could conveniently be included in his "Nachtrage" (op. cit., pp. 955-60, 987-88). 

2 For example, the use of iirCKaii^AveuBai. instead of iiriffK^TrreaSai warns us 
immediately that the law before us has drawn upon other sources than the Attic. 
Consequently no detail of the Alexandrian process can with safety be assumed for 
[Classical Philology XI, October, 1916] 365 
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This discussion will in general be restricted to matters which are 
still subjects of controversy or, in the opinion of the writer, require 
further consideration. 

The nature of iiriaK-q^is. — Any investigation of the problems 
connected with the prosecution of perjury under the Attic law must 
begin by defining the term imaK-q^is and determining precisely what 
was the relation of the proceeding so designated to the biKj} \pevbo- 
ixaprvp'uav} The view of Hermann,^ that iiriaKriii/is was merely the 
announcement of an intention to bring an action for perjury and 
not the filing of the formal charge, was generally accepted until the 
appearance of Leisi's admirable monograph " Der Zeuge im Attischen 
Recht."' Leisi argues from the mention of written ^TTKr/cij^eis in 
the Laws* "dass die ericxKri^is schriftlich war, und da die Klage- 
schrift bei der dUr] ^pevdonaprvpicov sehr kurz war, so scheint es uns 
wahrscheinlich, dass die hr'i.(TKi}4'i-s nichts anderes ist, als die Ein- 
reichung der Klage selber."* 

The conjecture is undeniably an attractive one. But infer- 
ences in regard to the minutiae of Attic procedure based upon the 

Attic law unless there be supporting evidence. On the other hand, if some reasonable 
and advantageous provision which makes for simplification of procedure or scientific 
definition of perjury is clearly seen not to have formed a part of the Alexandrian law, 
we shall scarcely expect to find it in a system, earlier and less highly developed, which 
undoubtedly influenced Hellenistic procedure. But here also there is need for caution, 
since in this instance the transcript did not contain the entire law, but only such por- 
tions as were pertinent to the matter in hand (cf. the editors' notes to lines 34 ff. and 
75 ff., Dikaiomata, pp. 55-56, 62-63). Furthermore it is probable that some details 
of the process were covered by general laws which regulated the procedure for entire 
classes of actions (cf. line 46: (carA t6 Sidypan/ia, and the editors' note, Dikaiomata, 
p. 58). 

' That ixl(!KT]^pi.i is properly not synonymous with SIkt) xj/evSoiMpTvplioii, first 
noticed by Hermann (De vestigiis institutorum veterum imprimis alticorum, per Platonis 
de legibus libros indagandis [Marburg, 1836], pp. 69 f.), has long been recognized (see 
MSL, p. 491 ; Leisi, Der Zeuge im Attischen Rechi, pp. 125 ff.). But it could of course 
be loosely used as a virtual equivalent of 8Jki) 'j/evSofrnpTvpluv, as is probably the case 
in [Dem.] 47.51; Isaeus 4.17; Aristotle Pol. 1274 6 7. This may account for the 
confusion of the two terms by the lexicographers (Harp., s. ji. ivfaK^aTo; Et. Mag. 
355. 35; Poll. 8. 33, 36; Suidas, s. v. iirl<rKri\l/K, iirWK'fi^aTo; Lex. Seg. 255. 27; cf. 
scholia to Plato Laws 937B). 

2 Op. cit., pp. 68 ff. 

' Frauenfeld, 1908. The exhaustive and scholarly discussion of the SIkti tfev- 
SonapTVpluv (pp. 120 ff.) deserves the highest praise. 

* 937B. 

6 Op. cit., p. 126. Lipsius, although at first he adopted Hermann's view (MSL, 
p. 491, especially n. 46), has accepted Leisi's conjecture (cf. infra, p. 367, n. 1). 
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Laws are entirely convincing only when there is supporting evidence. 
Plato was not limited to the Attic law in choosing the materials for 
his system, and it is at least possible that some of the details into 
which he enters so freely in the passage are modifications of Athenian 
procedure. The Platonic regulation by itself is not sufficient proof 
that in Athens it was at any time necessary for liriaK-qfis to be in 
writing, much less that this was the case for the entire period covered 
by references in the orators to ^i<7Krj^tj. And even if the ^iri- 
(TKT/^tj was in writing, it does not follow that it either was identical 
with the written plaint or made that instrument unnecessary. 

While Leisi does not adduce any evidence to support his con- 
jecture, Lipsius, who accepts his view, remarks that it is borne 
out by CIA, II, 609, and by the course of procedure in the SUri 
XiTTOjuapTupiou.' This is questionable. The use of iinaKriirTecrBai. 
in the decree in honor of Polyxenus^ proves no more than do other 
passages in which the word means "to initiate a prosecution for 
perjury."' Nor is the analogy with the Skij 'h.-n-onaprvpLov con- 
vincing. In the one case we have a summary process for securing 
evidence without which a verdict cannot be reached, and this neces- 
sarily involves the interruption of the main suit.^ In the other we 
have an action which aims primarily at redress and punishment and 
ordinarily comes to trial only after the case in which it originates 
has been decided. 

A careful consideration of the passages which deal with iwl- 
o-KJj^ij' discovers nothing, in the opinion of the writer, which sup- 
ports the conjecture of Leisi. The omission of explicit allusion to 
the filing of the plaint in such formulas as iin,<TKri\[/&nevoi. . . . . Kal 
els vfias e'urayayovTts .... i^eXiy^avres .... SiKrjv eiXofiev, and 
eir«r/cr;^A/tej'oj . ... Kal elaekdwv els vjuSs Kal einSel^as .... dUriv 
XdjSi?,' proves nothing, for the technical expression X^^tj* Xa7x^»'€i»' 
does occur.' And the argumentum e silentio, at best none too sure, 
is especially unreliable here, where we have nothing more than rhetor- 
ical elaborations of the conventional contrast between hnaKqTrrtffdai 

• Dow AttUche Recht und Rechtsver/ahren, p. 781, n. 11. 
s CIA, II, 609. » Cf. Leisi, op. cit., pp. 138 5. 

' Cf. infra, n. 5. « Isaeus 3. 3; [Dem.] 47. 1. 

■• Cf. Lipsius, Recht, pp. 784 f. ' Dem. 45. 50. 
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and ewe^epxecrOai,^ between the initial step and the train of pro- 
ceedings which it ushers in. Nor can the absence of explicit refer- 
ence to the filing of the plaint in Isaeus' account of a biaixaprvpla 
be regarded as more significant in a narrative of striking brevity .^ 
In other passages the phraseology is suggestive rather that iwiaKr]- 
\(/LS was a mere notice of intention preliminary to the actual prose- 
cution. The orators at times speak of ewlaKriif'is as directed against 
the deposition, at times as against the witness, which suits impeach- 
ment rather than a plaint.' Furthermore, in Callistratus v. Olyvi- 
piodorus the language in which the plaintiff describes his acquiescence, 
during a former trial, in the introduction by the defendant of false 
testimony is strikingly significant.^ "EXeyev &n i^oiiKero, says Cal- 
listratus, Kal ixaprvplas Trapdxiro as idoKH tovtc^' Kayoi S) avdpes 
diKaaral (nuirfj eKa,driii-qv iwl rod eripov ^rj/jiaTOS. Again he says 
with more detail Kal ov p.6vov eXeye raCra, aXKa Kal fiaprvplas 
irapeix^TO wepl rovTiov. K&yu ovS' briovv aprikeyov tovtois, ovd' 
ijKovae fxov 4>o)vriv ovdels avBpcoTrwv, ore ovtos rjywvl^iro, oim p,LKpav ovre 
HtyaX-qv, and a few lines on paraphrases by ovk ewecTKri^'afi.riP iyu rint 
Tots fjidpTvai Tols ravTa p.apTVpov<nv, dXX' r]<Tvxi-av elxop ttoXMiv. 
There is here no hint that iiri<TKr]\f'Ls involved the filing of a plaint; 
it seems that the speaker has in mind an oral impeachment. 

More serious obstacles to the adoption of Leisi's theory present 
themselves. In the second speech Against Stephanus the following 
statement is made: Kai airo ttjs avrrjs eTrier/oj^ecos ttiv t€ piapTVplav 
Kal iKixapTVpiav ayuvi^ecrdai ap-a, IV iav p.h> avadexv'rai, 6 iKnapTVprj- 
ffas, iKiivos virobiKos ri rwv ^ev8op,apTvpiwv, iav 8i jxif avadixv'O'i') ol 
fiapTVpri<7avT€s ttjv eKfiaprvplav.^ It is difficult to understand how 

1 Cf. Leisi, op. cit., pp. 126, 138. 

2 5. 17. Even in P. Hal. 1, with its full legal phraseology, we find the same 
omission (lines 64 ff.) after the filing of the plaint has been mentioned in preceding 
paragraphs (lines 44 ff., 55 ff.). 

3 Dem. 29. 7, 8; [Dem.] 47. 1; Isaeus 3. 11, 12; Din. 1. 52; cf. Plato Laws 937B; 
Ar. Cons. Ath. col. 35. 11 ff.; CIA, II, 609. 16. 

* [Dem.] 48. 31, 44-45. 

5 [Dem.] 46. 7. The correct interpretation of this passage is found in the accurate 
translation contained in Sandys's note ad lac. The S.ixa here does not imply that there 
was necessarily one trial for both deponent and attestants, since it is used idiomatically 
with the preceding re ... . koX to strengthen the contrast with iirb ttj^ airiji iiri- 
(TK^^ews. Leisi's observations on this passage (op. cit., pp. 121-22) show an imperfect 
analysis of the situation. We are dealing, not with a single offense, but with two 
distinct offenses, as the writer has pointed out. 
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a single written charge could have been so framed as to be valid 
against two sets of defendants, the original deponent and the wit- 
nesses who attested his deposition, when the guilt of the deponent 
was contingent upon the innocence of the attesting witnesses, and, 
vice versa, the guilt of the attestants upon the innocence of the 
deponent. It would be difficult to adapt the document commonly 
cited as the official formula for a charge of perjury to this situation.' 
But if the iirL(JKr)^Ls is simply a preliminary impeachment, the 
prosecution of both deponent and attestants aTro ttjs ain-fjs hnvKr]- 
■^/tus presents no difficulty. The intending plaintiff would simply 
denounce the evidence, or certain parts of the evidence, contained 
in the iKixaprvpia deposed to and attested by the parties therein 
named, and this single impeachment, whether oral or written,^ 
would give hina the right to proceed against the deponent and wit- 
nesses severally until the guilty person was brought to justice or 
all who were responsible were acquitted. Again, if iiri(rKr]\l/i.s in this 
passage means the formal plaint, virbdLKos must be understood in a 
very unusual sense, as it normally refers, not to one against whom 
a plaint has actually been filed, but to one who is "liable" to prose- 
cution.' 

Another difficulty is presented by the statement of Aristotle 
that actions for perjury which had their origin in trials before the 
Areopagus came within the jurisdiction of the thesmothetes.* There 
is no evidence that Athenian law permitted a plaint to be lodged 
with magistrates other than those in whose jurisdiction the action 
lay, or that the thesmothetes had deputies (irapedpoi) who were 
empowered to receive plaints in their stead. Consequently, if 
iwlaKrjxl/is was the filing of the plaint, we are forced to the conclusion 
that some of the thesmothetes, notwithstanding their manifold 
duties of importance, must have been constantly in attendance upon 
sessions of the Areopagus in order to receive perjury plaints. This 
seems unlikely. 

1 Dem. 45. 46. Cf. Leisi, op. cit., p. 129; Lipsius, Rechl, p. 781. 

2 Cf. infra, p. 374. 

'[Dem.] 47. 1, 3; Plato Laws 879A ; Lys. 10. 9; Plato Laws 954A; Isaeus 8.32; 
Dem. 21.33; 29. 16; 37.35; [Dem.] 33. 29; 40. 54; 46. 4, 10; 58.26. 
* Cons. Ath. 59 . 6. 
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Again, it is difficult to reconcile with Leisi's theory the fact that 
the purpose of an €Tri<rKr)yf/is was sometimes merely to put a witness 
on oath.' A litigant would surely not hand in a written plaint and 
thereby institute an action for perjury if his intent were merely to 
demand that the witness take an oath. But if eTrtcKj/^tj is impeach- 
ment, the proceeding is natural and intelligible. 

In Alexandrian law the impeachment and the filing of the plaint 
are explicitly distinguished. Provision is made for the impeach- 
ment of witnesses (t6 eiriKafipaveaBat.) during the trial; the filing 
of the charge (to ypacjieadai 8iKr]v) must take place on the same day or 
the day following.* Were there no other evidence, it would be most 
imwise to make this the basis of an inference regarding the Athenian 
practice, notwithstanding that Attic law must have been widely 
known and such a simplification of procedure apparently would have 
much to commend it.' But when considered in the light of the cir- 
cumstances noted above, it is significant.* 

The date of iTv'L<TKr\^is. — There is no direct evidence as to the date 
at which eirlaKri\l/i,s was introduced, and we are not told whether it 
was originally a feature of the SIkti xpevSofiaprvpiup or was a later modi- 
fication of the process. The earliest references to €7ri<7Kij^ts in actions 
for perjury, as Leisi has noted,* are in Plato Theaetetus 145C and 
Isaeus 5. 9, and the eiriaKijif'Ls mentioned by Isaeus seems to have 
taken place in 399.* It is hardly safe to infer from Aristotle's 
attribution of its origin to Charondas that it formed a part of the 

• [Dem.] 52. 28 : hv oiros /SoiiXijrot lirurK'lifaaBai airif twv ^evSo/tapTvpiay (coi 
i\Ko liTiSiv woirj<rai f) iiopKMrai, ivdfKr) airQ ((rrai trlaTiv iriOeivat ^c i,ii iteX«i!i) oStoi. 
This is commonly understood to refer to an oath in court (Leisi, op. cit., p. 62; Lip- 
sius, Recht, p. 884, n. 73). The context bears out this interpretation, the obvious and 
natural one. To reconcile the passage with Leisi's theory of iiri<rKri\f)is, we should 
have to assume either that the speaker refers to a settlement of the perjury action by 
oath of the defendant or that ^xMr/tiJ^afrtfoi .... xal .... woiijaai are alternative. 
Neither interpretation is likely to be correct. 

'P.Hal. 1. 24ff. 

' Cf. supra, p. 365, n. 2. 

* To what extent the views of Lipsius (cf . supra, p. 367) have been influenced by 
this new information cannot be deduced with precision from the phrase, "Dagegen 
fallt aber ins Gewicht," with which he introduces in his "Nachtrage" a brief state- 
ment of the Alexandrian practice (Recht, p. 987). 

' Op. cit., p. 128. 

' Wyse, Isaeus, pp. 402 ff.; Leisi, op. cit., p. 128, n. 3. 
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Attic procedure of the fifth century.^ On the other hand, an exam- 
ination of the few passing allusions to perjury in the early sources 
makes it clear that the absence of hriaKrjil'Ls and lTn<Tid]TrT€adai affords 
no ground for the negative conclusion, for in none of them is the 
initiation of an action referred to or would the mention of eiriaKrirf/is 
be pertinent.^ And the use of these same words to designate the 
denunciation of homicides suggests a possibility that they are of 
great antiquity. 

Rentzsch and Lipsius, in their accounts of the dUr] \f/ev8o- 
fiapTvpUov, proceed upon the tacit assumption that the i'iri<TKr}\l/i,s 
described by Aristotle and Demosthenes existed during the entire 
period covered by our sources. This gives rise to a serious difficulty 
connected with the arrest of judgment which was effected by 
eVto-Kiji^tj in certain classes of actions. Not only did the formal 
iirlcTKr]\pi.s in di.afj.apTvpia necessarily involve the postponement of the 
principal action, since prosecution of the witness was the means of 
getting the special plea before a court,' but it is now generally held 
that in actions which involved the penalties of death, selling into 
slavery, or the complete loss of civic rights, the institution by the 
defendant of iiriaKri\pi.s effected a stay of execution in case a conviction 
resulted.* The difficulty at once presents itself that witnesses in 
capital trials are said sometimes to have been convicted of perjury 
after the defendants against whom they had testified had been put 
to death.^ Furthermore, a passage of Antiphon distinctly implies 
that in capital trials an action for perjury would not be in time to 

<■ Pol. 1274 6; cf. Lipsius, Recht, p. 782, n. 16. Aside from the fact that any 
influence which Charondas may have exerted upon Attic law in the fifth century is 
purely problematic, it is not unlikely that Aristotle is describing the perjury action 
of the Sicilian lawmaker in the terms of fourth-century Attic law. 

2 Ant. 5. 95; 2S. 7; And. 1. 7, 74; Aristoph. Wasps 782. 

' Cf. MSL, p. 843; Leisi, op. cit., pp. 127 ff. Leisi here fails to distinguish the 
postponement for the hearing of the formal perjury action from the final quashing of 
the X^lts which would have resulted from the sustainment of the Sia/juprvpia. 

< Leisi, op. cit., pp. 126-27; Lipsius, Recht-p. 781; cf. Rentzsch, De SIk-q xf/evSo- 
naprvpitav in iure atiico (Leipzig, 1901), p. 36. The fact is established for the ypa^i^ 
ierlas by Dem. 24. 131. San Nicol6 (op. cit., pp. 354 ff.) attacks this opinion, but with 
poor success (Lipsius, Recht, p. 987). Schulte, Quo modo Plato in Legibus publica 
Atheniensium instituta respexerit (1907), p. 78, accepts without qualification Rentzsch's 
views. 

5 And. 1 . 7 =Lys. 19. 4. 
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save the defendant's life in case of conviction.' To meet this diffi- 
culty, Rentszch offers the alternative suggestions, (1) that in these 
cases there had been no iiriaKr]\pi,s, or (2) that we have to do with times 
of civil and judicial unrest.^ As to the first solution, it is highlj'- 
improbable that defendants in capital trials would have neglected 
to take a simple step which afforded a stay of execution and the 
possibility of a retrial; the second is of the sort that is to be invoked 
only when all other explanations fail.^ No more satisfactory, in the 
opinion of the writer, is the suggestion of Lipsius,^ that the ypa<j)ri 
<rvKo(l>avTias could be employed against perjured witnesses as well as 
false accusers. What man on trial for his life would neglect eiri- 
(TKrj^'is, which meant a stay of execution and a chance of life, and 
trust to friends to bring a ypa(j>ri avKocftavrias, which would expose 
the perjury only tjj'ik' ovSev riv en TrXeov rots weirovdoaiv ? Neither 
of these attempts to solve the difficulty can be called convincing. 
They are in fact based upon the assumption that has itself given rise 
to the perplexity they seek to solve, namely, that the procedure in 
perjury actions remained unchanged during the period covered by 
the sources.^ It was left for Leisi to discover the essential fact that 

1 5. 95. We cannot fail to note a difference between this positive statement that 
condemnation to death does away with any chance of accusing a perjured witness and 
the commonplace that men have often been convicted of perjury after those against 
whom they testified had been executed. In this connection it must be remembered 
that in Athens execution followed conviction with the most summary despatch (cf. 
Thonissen, Le droit pinal de la republique Athenienne [Brussels, 1875], pp. 95 f.). 

2 Op. cit., pp. 36 ff. 

' The condemnation of the generals after Arginusae by an unconstitutional pro- 
ceeding would seem to lend some support to this view. But the Antiphon passage 
(5. 95), as has been pointed out, evidently has in mind not such sporadic cases but 
the regular procedure in capital trials. The recurrence of this riiros in a time from 
which so few speeches remain is in itself an indication that the conditions described 
are not exceptional. 

* Recht, p. 782. While sycophants no doubt were skilful perjurers and perjurers 
could be loosely classed with sycophants (cf. the writer's Athenian Clubs in Politics 
and Litigation [Austin, 1913], pp. 79-81), the theory that a ypa<pii ffvKo^ayr las could 
be brought on the ground of perjury requires proof, which Lipsius does not present. 
The statement, apparently unnoticed by Lipsius, of the scholiast to Aesch. 2. 19, 
iKpivovTo oItoi (attestants to false iKfMtpTvplac) ffvKotpdvrai, might seem to lend sup- 
port to this view, especially if with Sauppe we insert ws, but little weight can be 
attached to it, since <TVKO(j>dvTi)S is obviously used in the loose sense just referred to. 

* An instance of this tendency to assume that Demosthenic or Aristotelian accounts 
of Attic procedure hold for earlier times is to be found in the fact that it was left for 
Bonner (and after him, independently, Leisi) to discover that written evidence was 
not always the rule. The existence of any law or process at a time not established by 
examples is always open to question. 
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there was a change in the working of the SIkj; \pevSonapTvpio3v which 
made possible a stay of execution. 

Unfortunately, Leisi has obscured this simple but important 
truth by a number of conclusions of which the chronology and certain 
details will not bear examination. His erroneous conception of 
eirto-KJ/i/'is^ causes him to regard it apparently as a new judicial pro- 
cess which replaced an earlier type of perjury action, and to assume 
that it was inseparable from the stay of execution; in other words, 
that when there was no provision for a stay of judgment in capital 
actions iwla-Kri^' is could not have existed. Its introduction he puts 
in 403.^ Now the commonplace concerning the conviction of per- 
jured witnesses after the execution of the men against whom they 
had testified is found not only in the defense On the Mysteries but 
also in a speech of Lysias which was delivered probably fifteen years 
after the archonship of Euclides.^ 'Eirl(TKr]\pi.s we know was prac- 
ticed in the year 399.* We have then a period of not less than 
eleven years during which there was eTrl<rK'q\pis but no stay of exe- 
cution. This is a fatal objection to Leisi's view that eiricr/oji^ts 
ipso facto involved a stay of execution and to the detailed argument 
by which he attempts to date its introduction. 

All that can be positively affirmed is that iirl<rK'q\pi.s was practiced 
as early as 399, and that at some time between 388/7 and 353^ pro- 
vision was made for a stay of execution in certain classes of actions 
if a prosecution was begun for perjury. But there was a connection 
between the introduction of eiricrKi!]\l/i.s and the stay of execution, 
though it was not what Leisi imagined it to be. For it is clear that 
the practice of impeaching witnesses in open court must soon have 
shown the need for a stay of execution, in actions involving an 
irremediable penalty, until the charges of perjury could be investi- 
gated. Accordingly it seems reasonable to put the introduction of 
the stay of execution not long after 388/7 and of erlcrKij^is not long 
before 399, possibly in the year which Leisi suggests, 403. Since 

1 Cf. supra, pp. 366 ff. 2 Op. cit, p. 128. 

' And. 1. 7; Lys. 19. 4. The speech of Lysias seems to have been delivered soon 
after 388/7 (cf. Blass, Attische Beredsamkeit, I [1887], 533). 

■• Cf. supra, p. 370, n. 6. 

' Cf. supra, n. 3. The arrest of judgment is mentioned in a speech delivered in 
353/2 (Dem. 24. 131; cf. Blass, op. cit., Ill [1893], 280). 
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dia/xapTvpia without eTricrKrjxpis is impossible, it is not unlikely that the 
impeachment of witnesses had its origin in this proceeding. If 
Leisi is correct in placing Siafiaprvpia among the innovations of the 
archonship of Euclides/ the two proceedings may have been intro- 
duced at the same time. 

It should be noted also that ewlcrKrirf/is becomes absolutely essen- 
tial to the prosecution of perjury with the introduction of written 
evidence.^ However, inasmuch as there is no certain instance of 
written evidence prior to 389,' no connection with the introduction 
of iT!-l<7Kri\pis can be satisfactorily demonstrated. 

Impeachment probably oral. — As has been said, Plato's allusion 
to written ivLaK-q^iis does not warrant the assumption that in Attic 
procedure an iiri<TKr]\(/LS had to be in writing.* In fact, it must 
have been an oral impeachment originally, since it was introduced 
at a time when oral evidence was the rule.* As has been noted, the 
passages cited above from the speech Against Olympiodorus suggest 
oral impeachment,* and even the Alexandrian regulations seem to 
have this in view.' We may then with reasonable certainty con- 
clude that this was the common practice. It is, however, not unlikely 
that, after written evidence became customary, the clerk made 
memoranda of all impeachments in order to know definitely what 
depositions must be preserved, and these he may well have attached 
to the depositions and filed away. It should be noted further that 
the phrase of Plato, ras d' eirt.aKri\f^et.s rax apxas <j)v\aTTtiv Kara- 
crecrrjuacTneva^ inr' a.p.<j)o'lv, is not necessarily to be understood of 
formal written impeachments. As the editors of the Halle papyrus 
have rightly inferred from the sealing, rdx iTnaK-qyj/tis here include 
the impeached depositions.* In that case the expression need mean 

• Op. cU., pp. 29-30. 2 cf. infra, p. 377, n. 1. 

' The first certain allusion to written evidence is in Isaeus 5. 2. The speech 
was probably delivered in 389 (Blass, op. cit., II [1892], 544). Cf. Bonner, Evidence 
in Athenian Courts (Chicago, 1905), pp. 46 ff. ; Leisi, op. cit., pp. 85 ff. 

* Cf. supra, p. 367. ' Cf. supra, p. 373. 

^ Cf. supra, p. 368; on the date of this speech see Blass, op. cit.. Ill (1893), 558. 

' This is the explanation of the fact that the litigant who impeaches a part of 
a deposition is to indicate, in his plaint (iv twl ivKXifiiaTi), not when he impeaches, what 
part is attacked (P. Hal. 1. 33). Apparently he is to make an oral impeachment in 
court, and then, after he has received a copy of the deposition, to draw up his plaint 
in its precise form (ibid., 28 ff.). 

8 Dikaiomata, p. 56. 
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nothing more than the depositions and attached menioranda, which 
together constituted the documentary record of the impeachments.* 
There is no evidence that formal written impeachments were ever 
required in Athenian courts. It is quite possible, however, that no 
objection was made if a litigant saw fit himself to prepare a memo- 
randum and to hand it to the clerk as he announced his €irl<rK7?^is 
to the court. 

The customary time for impeachment. — The customary time for 
announcing an hrlaKri^'i'S is definitely fixed, for the later fourth 
century, by Aristotle. After the i/'^0ot had been given out, but 
before voting began, the herald proclaimed that it was in order for 
the litigants to impeach depositions; after voting had begun, impeach- 
ment was no longer permitted.' It is true that the language of 
Aristotle does not specifically exclude the possibility of impeachment 
at an earlier stage of the proceedings, and the Olympiodorus passage 
suggests that Callistratus could have interrupted Olympiodorus' 
pleading with an impeachment at any time, had he wished to do so.' 
But, if this was the case, it is remarkable that nowhere in the extant 
speeches do we find the reading of depositions followed by an allusion 
to such a proceeding. Custom, if not law, must have limited the 
announcement of £T[<rK??^tj to the time immediately preceding the 
voting.* The procedure of the Laws is slightly different, for it 
requires merely that impeachments be announced before the case 
is decided.* In the Halle papyrus the impeachment must be made 
immediately after the announcement of the verdict.' 

A distinction must be observed in the procedure in biaixaprvpia. 
Here it is obvious that the impeachment must have been announced 

' In the Halle papyrus (line 38) the " StKatiijuara " of the original action are appar- 
ently all presented for the trial of the SUi] ^evSoiuxfiTvpluiy. But in Attic procedure 
probably only depositions which had been impeached were preserved and transmitted 
to the magistrate for the perjury trial. Cf. infra, p. 377, n. 1. 

' Cons. Ath. col. 35. 10 ff. » Cf. supra, p. 368. 

* There can be little doubt that the conventional procedure of Aristotle's time 
developed from a primitive practice of denouncing witnesses immediately upon the 
introduction of their testimony. Consequently the implication that Callistratus 
could have impeached Olympiodorus' witnesses at any time may be justified on the 
supposition that the law sjiecified only the time after which impeachment was not 
allowed, and that the limitation in actual practice to the time immediately preceding 
the voting was a matter of custom and precedent. 

' 937B: irplv riiv Sixriy SiaxtxpiaBai. 

' 24 ff. : iiriKanPayi<r0<i> ■rapaxpijliO' Sray ij yywau dyayyaxTB^i. 
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at the preliminary investigation when the witness deposed. What 
may be taken as a typical instance is described by Isaeus.^ 

Prosecution vnthout impeachment not allowed. — ^There is no specific 
statement in the sources that eirl<7Kr]\pt,s was an indispensable step in 
an action for perjury, but this has generally been taken for granted 
in studies of the subject, though no one apparently has considered 
the problem with a realization of its true importance. Such phrases 
as ovK eire(TKi]^aTO ov8' eire^epxeTaL^ and ov8' .... eirecTKriil/aTo 
ovde T€To\firiK€ dMKeiv^ might seem to point to the contrary con- 
clusion were it not obvious that they are merely the idiomatic 
negative of the idea eirLaKrjwTeffOai, /cat eTri^ipxi<TBaL. On the other 
hand, Rentzsch cites the commonplace that a litigant may be said 
to admit the truth of a deposition when he fails to impeach it.* 
And it is even more significant that Demosthenes uses the striking 
expression acjjrJKas tCiv xl/evdo/jLaprvpiosv of the failure to impeach, for 
it strongly suggests that the omission leaves the litigant without 
further recourse.* But it is desirable to seek more definite and con- 
vincing proof than these verbal hints before adopting a conclusion 
which commits us to the view that Attic law not only permitted 
such an omission to deprive the litigant of all means of redress but 
furthermore made no provision for the contingency that evidence of 
perjury might come to light after the trial. 

After voting had begun, impeachment was strictly prohibited.^ 
Since this rule was intended to prevent disappointed litigants from 
bringing unfounded charges and to secure an official record of the 
impeached deposition's precise content,' to have allowed subsequent 
prosecution by other means would have totally defeated its purpose. 

1 5. 16-17. 2 [Dem.] 47. 5. ^ Dern. 29. 7. 

< Rentzsch cites (op. cit., p. 29) from Hermann (op. cit., p. 70, n. 308) [Dem.] 
47. 5; 48. 45; Isaeus 3. 12, passages which Hermann quoted in a different connection. 
In [Dem.] 47. 5 the words oi53' iirei^px^rat suggest the very reverse of the inference 
Rentzsch wishes to draw, as has been noted above. [Dem.] 48. 45 both Rentzsch and 
Hermann misinterpret. Read in its context, it says that the failure to impeach 
proved the truth, not of the depositions, but of Callistratus' claim that he had been 
in league with Olympiodorus. Rentzsch should have cited with Isaeus 3. 11-12 in 
this connection Dem. 29. 33, 56 and Din. 1. 52. 

= Dem. 29. 41. « Cf. supra, p. 375. 

' The intent of the law was certainly not, as Leisi (op. cit, p. 126) and Hermann 
(op. cit., p. 69) believe, that the verdict should be influenced by a charge of perjury 
which was still unsubstantiated, but individual litigants doubtless had this advantage 
in mind when they impeached witnesses. 
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That in fact this was not allowed may be deduced with reasonable 
certainty from the details of the process. The only evidence upon 
which an action for perjury could be based was a deposition which 
had been read to the deponent by the clerk of the court and attested 
and had thereafter remained continuously in official custody. Since 
documents in judicial proceedings were not ordinarily preserved, the 
only possible means of obtaining this indispensable evidence was 
by eirlaKr]\f/i.s, which served notice upon the clerk to preserve the 
deposition or depositions specified in the impeachment.^ It follows 
that after written evidence became the rule there could have been 
no prosecution for perjury without ^iricrjcTj^ts. 

It may be objected on a priori grounds that Athenian law must 
have made some provision for bringing an action in the event that 
evidence of perjury came to light after the trial. While at first 
glance this may seem to have weight, upon more careful consider- 
ation it is seen to be an instance of the natural tendency to apply to 
Attic law the principles of our modem systems. Attic law apparently 
was formulated upon the simple assumption that the parties to a 
suit were acquainted with the facts in the case. A typical expression 
of this attitude is found in the speech For Phormion, where the 
advocate, discussing the chances for a miscarriage of justice in jury 
trials, alludes only to the possibility of deceit and does not so much 
as hint that facts of importance may be completely unknown to 
one of the litigants at the time of the trial.^ The absence of any 
provision for reopening a case which had once been decided by a jury 
trial, except where judgment had been given in default or a charge 

1 Cf . the writer's "Perjury before Athenian Arbitrators," Class. Phil., X, 4; 
"Documentary Frauds in Litigation at Athens," ibid., IX, 139-40, especially p. 140, 
n. 1. Rentzsch infers from Dem. 29. 15 that depositions which were not impeached 
were at once destroyed, "nam Aesius infitiari non potuit, si testimonii tabula etiam 
tunc exstaret" (op. cit., p. 29. n. 9). The case on which he bases his argument could 
not be more unfortunately chosen, for the deposition in question not only had been 
impeached but was then before the court, and Aesius simply denied that he had 
attested along with the other witnesses whose names were appended. The fact seems 
to be that unimpeached depositions were returned to the litigants. This appears from 
the introduction in court of "the very depositions" (o^tAj t4$ /mpTvplas) which had 
been attested at a former trial and not impeached (Isaeus 3. 11; cf. Din. 1. 52). It 
must be remembered, however, that when attested depositions once left the custody 
of officials they could no longer be used as evidence for perjury prosecutions (cf. 
"Frauds," loc. cit.) 

2 Dem. 36. 25. 
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of perjury was sustained, and perhaps in suits for inheritance,' shows 
clearly that but slight account was taken of the possibility that new 
evidence might be found. It is unreasonable to believe that the law 
against perjury was formulated upon a principle so generally dis- 
regarded. 

The requirement in the Laws that eirt(rK?7^ts be announced before 
the verdict suggests that here again the possibility of a perjury 
action without impeachment is not contemplated.^ In the Halle 
papyrus an action for perjury is to be thrown out of court if the 
plaintiff has failed to observe the regulations, which include a pro- 
vision that the impeachment is to be announced immediately upon 
the reading of the verdict.' 

It has been noted that in dianaprvpia the procedure makes iiri- 
<7Ki\^is an absolute prerequisite of court action.* 

Limitation of the right to prosecute. — The controversy which raged 
for many years over the question whether a successful litigant could 
prosecute a witness for perjury is now fortunately at an end, since 
the Aristotelian account of ewiaKij^is^ and an indisputable instance, 
first noticed by Rentzsch,' put the matter beyond all doubt. But 
problems of equal importance are still unsettled. Was the privilege 
of prosecution restricted to the litigants ? Was a distinction made 
in this particular between prosecutions of witnesses in public and in 
private actions ? On these points opinions differ. 

The herald's formula, as preserved by Aristotle, certainly implies 
that the privilege of impeachment was restricted to the litigants, 
and the passage contains no hint of a distinction between public and 
private actions." On the other hand the account of Aristotle has 
reference only to the initial step, and there is conclusive evidence 
that under some circumstances witnesses could be prosecuted by 

' MSL, pp. 971 ff., especially p. 983. See also Beauchet, Histoire du droit prive 
de la ripublique Athenienne (Paris, 1897), III, 624 £f., and MSL, p. 612, n. 350. 

2 Laws, loc dt. ; cf . supra, p. 375. 

'37-38: Tm Si iraph ri, ytypamxha xoioOio-t liii el<rayiiyinos ij SIkti iiTTui, Cf. 
supra, p. 375, and for t4 yeypannira, Dikaiomaia, p. 58. 

« Cf. supra, pp. 375 ff. 

' Cons. Ath. col. 35. 10 ff. 

• Lys. 10. 22, 25. See Rentzsch, op. cU., p. 34. 

' Loc. dt. 
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others than the litigants.' The difficulty is variously dealt with. 
Bonner's view, that both in public and in private actions anyone who 
wished could prosecute a perjured witness,* involves an interpre- 
tation of the case he cites which the writer cannot accept.' The 
explanation advanced by Leisi, that prior to 403 perjury prosecutions 
could be either diKai or ypa4>cii, and that ^ttIo-kj/^u was a new pro- 
cess which replaced them, does not accord with the facts, as has been 
pointed out.* Reasons have already been given for rejecting the 
view of Lipsius that the ypa<f>ii avKo<j>avTias could be brought against 
perjured witnesses.* Rentzsch, adopting a conjecture of Boeckh, 
believes that in prosecuting perjury either a public or private action, 
according to the circumstances of the case, might be employed: 
"Ita viro illustrissimo [Boeckh] placuit controversiam disceptare, 
ut in eo delictorum genere ponat falsum testimonium, quae per 

actionem et privatam et publicam vindicari possunt Prorsus 

ita ego sentio. Sicut enim in causa kXott^j, utrum genus adhibeatur, 
discrimen facit locus, tempus, furtum ipsum, sic in hoc delicto vindi- 
cando, puto, genus causae principalis, unde actio secundaria fluxit, 
ita tamen, ut pro 'Ypa4>rj yj/evbonaprvpuav, uti in kXot^s, actori licuerit 
adhibere Skijj' ipevdop,., non tamen pro SIk^ ypa^yliv."^ This, in the 
opinion of the writer, is substantially the true solution, though we 
may reserve judgment in regard to the somewhat complicated ques- 
tion of classification' and put the proposed conclusion in this simpler 

lAnd. 1. 7 =Lys. 19. 4; cf. also Ant. 5. 95. On these passages see Rentzsch, 
op. cit., p. 37; Lipsius, Recht, pp. 777-78. It would be interesting in this connection 
to know whether defendants convicted leWas were brought from prison to court and 
allowed to conduct their perjury prosecutions in person or were obliged to remain in 
prison and entrust the conduct of their cases to others, as the context seems to 
indicate (Dem. 24. 131). 

2 Op. cit., pp. 89-90. 

' Leisi points out (op. cit., p. 120, n. 2) that Callistratus, although he was acting 
in collusion with Olympiodorus, was still formally a claimant for half of the estate, 
and was therefore legally entitled to the privilege of iwtffKtfl/is. Professor Bonner, 
who has kindly communicated his later views on this case to the writer, no longer 
holds that it establishes the right of persons not parties to the action to prosecute. 
He is inclined to believe, however, that Callistratus had not carried his claim into 
court, but means that, if he had not been in league with Olympiodorus, he would have 
presented his case to the jury and would have concluded by impeaching the witnesses, 
which he would in that case have been in a position to do. 

* Cf. supra, p. 373. ' Cf. supra, p. 372. « Op. cit., pp. 37-38. 

' To determine whether the SIkti '^evSonaprvptav was a "public" or a "private" 
action, or was sometimes the one and sometimes the other, or combined characteristics 
of both classes, is a problem which has given rise to prolonged controversy. It is of 
more importance to establish the details of the process. 
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form: any citizen in full enjoyment of the franchise had the right to 
prosecute witnesses who perjured themselves in public actions. 

This view is advanced by Rentzsch simply as a conjecture 
intended to explain the apparent contradictions of the sources, and 
Lipsius is quite correct when he says that there is no direct evidence 
to support it.' But it is entirely reasonable, it offers a satisfactory 
explanation of the facts, and no definite objection to it has yet been 
advanced. Furthermore, it accords with the attitude of the Athe- 
nian courts and public toward perjury. As the writer has elsewhere 
observed,^ perjury in private suits was thought of primarily as an 
infringement of the personal rights of the individual rather than an 
offense against the majesty of the law, and it was left to the indi- 
vidual litigant, with the encouragement of the state, to initiate 
measures of redress and punishment. But perjury in public actions, 
whether it was committed by witnesses for the defense or prosecution, 
affected the state more directly, and, as in the case of other offenses 
which touched closely the interests of the state, it would be reason- 
able for any citizen to constitute himself the public representative 
and initiate a prosecution. Under ordinary circumstances the 
parties to the original action would be the persons most likely to 
avail themselves of this right, and in actual practice the percentage 
of prosecutions instituted by citizens not parties to the action was 
probably small, if we except those cases in which convictions had 
made it impossible for defendants to prosecute.' 

We have noted that Aristotle makes no distinction between 
public and private suits.'* This would indicate that even in public 
actions, though any citizen could prosecute by virtue of an impeach- 
ment, custom if not law restricted the privilege of instituting the 
impeachment to the actual litigants.* It is unlikely that in private 

1 Recht, p. 778. 

' "Perjury," p. 7. The importance of allusions in perjury prosecutions to deceit 
practiced upon the court is sometimes exaggerated (e.g. Rentzsch, op. cit., pp. 38-39). 
Athenian juries were never unfair or careless; they were always "deceived" by 
unscrupulous rascals. 

3 Cases are cited on p. 371, n. 4; cf. Bonner, op. cit., p. 90. 

« Cf . supra, p. 378. 

* The general negative formula oiSeli ^irecrK-iJ^aro is not sufficient ground for con- 
cluding that any person could impeach a witness at the trial of a public action. 
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actions the right to prosecute secured by impeachment could be 
transferred.' 

Both the Laws and the Alexandrian SiKaiii/xaTa are in substantial 
agreement with Aristotle, for in the one it is explicitly provided that 
the litigants are to impeach,* and the other proceeds clearly upon the 
assumption that impeachments will originate with litigants.' Both, 
like Aristotle, fail to make any distinction between public and 
private actions, though the Alexandrian law seems to contemplate 
only the latter class of actions.* 

The abandonment of perjury prosecutions. — Rentzsch observes 
that there is nothing to indicate that a litigant who had impeached 
was forced to prosecute, and he regards it as likely that the failure 
to do so entailed no penalty except the loss of court fees.* Leisi 
apparently concludes from Isaeus 5. 18 that all prosecutions for per- 
jury could be dropped at any stage without incurring a penalty.* 
The question perhaps merits further consideration. Prosecutions 
for perjury committed in private actions could unquestionably be 
dropped, apparently at any stage, without penalty. For we hear 
of impeachment not followed by prosecution,'' of prosecutions 
abandoned before coming into court,* and in one instance of a com- 
promise reached at the moment when the jury had finished voting 
and the ballots were about to be counted.* These cases represent both 

' In Isaeus 5. 9 the speaker intimates that the death of Polyaratus before he could 
prosecute the witnesses he had impeached did away with any chance of reopening the 
case. But this may have been because there was no male old enough to undertake 
the prosecution, and in fact the witnesses were prosecuted (12), apparently many 
years later (35; cf. Wyse's note to 12). While the case is too complicated and the 
details too obscure to afford safe ground for definite conclusions, the writer is inclined 
to believe that in an inheritance case the impeachment of a witness by a single claimant 
would secure to the other claimants also the right to prosecute. Cf . infra, p. 383, 

2 937B. 

' P. Hal. 1. 44 f., 55 f., 64 f. 

* Cf. Dikaiomata, p. 50; Lipsius, Recht, p. 987. 

' Op. dt, pp. 29-30. On Rentzsch's conjecture that court fees were deposited 
when the impeachment was announced, cf. infra, p. 386. 

« Op. cit., p. 124. 

' Lys. 23. 13—14. On impeachment as a means of putting a witness on oath, cf. 
tupra, p. 370. 

» Isaeus 5. 13. In [Dem.] 47. 64, 74-76, a similar release is evidently allowable, 
even immediately prior to the trial of the perjury actions. 
• Isaeus 5. 17-18. 
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formal compromises and simple abandonment;* some are ordinary 
per j my actions, while others are dtafiaprvpla cases.^ But in these 
instances we have only prosecutions arising from private suits. 
Consequently they do not justify us in assuming that all perjury 
actions could be abandoned without penalty. That a distinction 
was made is a priori not improbable. Unfortunately, however, no 
arguments in prosecutions arising from public actions have been 
preserved and there is no evidence on which to base an opinion. 

In this connection a further question suggests itself. In the 
event that a litigant impeached a deposition attested by more than 
one witness, was he not required, if he prosecuted one, to prosecute 
all who had deposed to the same statement ? In Aphobus v. Phanus 
is found a case in point. Aesius, the plaintiff's brother, was alleged 
to have attested the very deposition which was the occasion of the 
prosecution against Phanus and to be ^(vbonaprvplav inrhSiKos. At 
the trial of Phanus he was acting with his brother and denied point 
blank having attested the deposition to which his name was 
appended.' Had Aphobus been under any legal obligation to 
prosecute him with the other witnesses, Demosthenes would cer- 
tainly allude to his failure to do so, for it would strengthen his case 
materially. But there is not the slightest hint that Aphobus is 
either required or expected to prosecute him. Again, in the litiga- 
tion over the estate of Dicaeogenes, Menexenus, who had prosecuted 
the witnesses to an alleged will, released some of the defendants 
after one of them had been convicted.* 

It is worthy of note that in the Halle papyrus we find the express 
provision that the litigant who impeaches a witness is to impeach 
" all who gave the same testimony."* Neither here nor in the Laws^ is 
anything said regarding the abandonment of actions against witnesses. 

1 In Lys. 23. 13-14, Panoleon simply failed to prosecute the witness whom he had 
impeached. 

2 In Lys., loc cit., and in Isaeus 5. 18 we are dealing with Sianaprvpla cases. 

' Dem. 29. 15-18. As has been observed (supra, p. 377, n. 1), the name of Aesius 
was appended to the deposition (cf. 15: irfypa^a), and the question was whether or not 
he had attested it when it was read in court. 

* Cf. infra, p. 391. 

5 27-28. The motives for this provision suggested by the editors (Dikaiomata, 
p. 54) and by San Nicol6 (op. cit, p. 347) doubtless all entered into consideration. 
Cf. infra, p. 392. 

' Loc. cit. 
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Time limit for filing plaint. — It is obvious, as Rentzsch observes/ 
that depositions which had been impeached could not have been 
preserved indefinitely by officials, and that a reasonable time must 
have been allowed for filing plaints, at the expiration of which the 
right to prosecute lapsed. What this was cannot be determined. 
In Isaeus 5. 9 we are told of a litigant who died ov xoXXqj XP^''V 
vdTipov utTO. rfiv diKr]v .... Trpij' hre^ekdeiv ols lKi<TKi]\j/aTO tQv 
napTvpuv. While the phraseology suggests that the plaint had not 
yet been filed, h-e^eKOelv is too indefinite to make it certain that this 
was the case. Nothing else in the sources affords the slightest hint 
regarding Athenian practice in this particular, but in Alexandria the 
litigant was required to file his charge not later than the day follow- 
ing the impeachment.'' 

While the witness to a deposition was apparently secure from 
prosecution if not made defendant within the prescribed time, wit- 
nesses to a will apparently occupied a somewhat exceptional position. 
Circumstances might permit the reopening of a case' and bring into 
court a will which had been passed upon years before. In one case 
a witness was prosecuted and convicted apparently as long as ten 
years after the will had been affirmed by a court decision.* But the 
details of the case are obscure, and it may have been that the wit- 
nesses had lately renewed their attestation in the course of some 
legal proceeding which the speaker does not mention. 

In the event that an iKixapripia had been impeached, it is probable 
that there was no extension of the time limit, but that an action 
against the original deponent was set for trial at such time as he 
could be present in court. An action against the attesting witnesses 
would not necessitate any deviation from the usual procedure. 

1 Op. cit., p. 29. 

2 p. Hal 1.29B. 

' Cf. supra, p. 378, n. 1. 

* Isaeus 5. 12—13. For the details and chronology, see supra, p. 381, n. 1, and 
the notes of Wyse there cited. The conjecture which San Nicol<5 {op. cit., pp. 348-49) 
bases on this case, that witnesses could be prosecuted years after the offense, irre- 
spective of whether or not there had been ixUrKnyfis, is not convincing, though the 
writer cannot agree with Lipsius (Recht, p. 987) in connecting the prosecution by 
Menexenus with the impeachment instituted by Polyaratus years before. As has 
been observed, the case is too obscure to afford safe ground for conclusions (cf. supra, 
loc. cit). San Nicol6 has not considered the problem relating to documents, and his 
analysis of the case is imperfect. 
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In SiaiiapTvpia it seems to have been customary,' though perhaps 
not required,^ to file the plaint immediately after the formal impeach- 
ment during the hearing before the magistrate, so that the perjury 
action, which took precedence of the original suit, could be set for trial. 

The jurisdiction. — Aristotle states that perjury actions which 
originated in the Areopagus were brought before the thesmothetes.' 
That all other perjury prosecutions without exception came before 
the magistrates who had jurisdiction in the original actions has 
been very generally assumed.'' But neither the advantages of direct 
procedure nor the analogies with other processes on which this 
sweeping assimiption is based account for the exception noted. A 
more careful consideration of the part played by perjury actions in 
the different forms of judicial proceeding may discover a more 
satisfactory basis for conclusions. 

To judge from the speeches and titles which have been preserved, 
a very large proportion of perjury actions in Athens were Siafiap- 
Tvpla cases.^ In these the "perjury" was formal, and the guilt 
or innocence of the defendant was distinctly of secondary impor- 
tance.* The real issue was that of the original action, and this was 
simply brought before the court in a different way by the Sia/iap- 
rvpia. Obviously such formal perjury actions properly fell within 
the jxirisdiction of the original suit and it would have been absurd 
in the h^hest degree to assign them to a different magistrate, even 
had there been a special court appointed for the trial of perjury 
actions.' Furthermore, by reason of the Athenian tendency to 

> Cf. Isaeus 5. 16-17 for what is apparently the customary procedure. 

• Lys. 23. 14 indicates that the filing of the plaint at the hearing was not obliga- 
tory, unless we assume that Pancleon changed his mind during the proceedings before 
the magistrate. But here again lTeirj\9ey is rather indefinite and may include a long 
train of legal steps. 

» Cons. Ath. 59. 6. 

*MSL, pp. 59, 488-89; Rentzsch, op. cit., p. 29; Leisi, op. Hi., pp. 124-25; Lip- 
sius, Recht, p. 777. 

6 Cf. MSL, pp. 485-86. « Cf. infra, p. 387. 

' For example, Aristodemus v. Leochares ([Dem.] orat. 44) and the Sia/uipTvpla cases 
in Isaeus, while they are technically perjury actions, are in reality suits for inherit- 
ances, and the questions of law and of fact which they involve belong strictly within 
the jurisdiction of the archon. In Lys. 23. 14 a case of another kind illustrates the 
same principle. Had Pancleon brought the witness of Aristodicus into court, the 
question at issue would have been one of jurisdiction, and the court of the polemarch 
would have passed upon it just as if a irapaypa<pi/i had been entered and not a Smimprvpla. 
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judge cases on their general merits and the latitude consequently 
allowed in pleading, a very similar situation obtained in all private 
actions. In the majority of perjmy prosecutions arising from 
private suits, to judge from the extant arguments, comparatively 
slight attention was paid to the crime and both ai^ument and 
decision took account chiefly of the original issue.' ' Consequently 
it was entirely natural that perjury actions which arose from private 
suits should come within the original jurisdiction. 

But as regards homicide and the other offenses which came within 
the jurisdiction of the Areopagus, the case is quite different. Only 
under exceptional circumstances could perjury actions involve 
matters of law or fact which properly belonged to the limited juris- 
diction of the Areopagus, and the problem of their disposition was 
solved by assigning them to the thesmothetes. It is perhaps more 
than a mere coincidence that the Areopagus apparently was the only 
Athenian tribunal which insisted that pleadings be kept strictly 
to the issue.* Since other classes of pubHc actions may have pre- 
sented the same problem,^ it is unsafe to draw sweeping conclusions 
on this point in default of evidence, especially when there is so Httle 
information in regard to the detailed handHng of perjury in public 
actions. 

Here again is seen clearly the difference between the ancient and 
the modern attitude toward perjury.* And it may be plausibly con- 
jectured that in the Athenian handhng of perjury in the Areopagus 
we have the first step in a course of development which led to the 
modern treatment of the offense. 

Neither the Laws nor the Halle papyrus gives any information 
as to what magistrates had jurisdiction in perjury actions. From 
the silence of the latter in this regard we may possibly infer that the 
same course was followed as in private actions at Athens.* 

1 Ct. for example Dem. oratt. 29, 45; [Dem.] oral. 47. In all of these the original 
case is fully discussed, and the argument on the perjury charge is relatively brief. 

^ Bonner, op. cit., pp. 13, 15. 

» That in the fourth century the Areopagus was apparently the only court which 
was not composed of heliasts (cf. Lipsius, Seeht, pp. 121 ff.), must of course be taken 
into account. But the limitations of jurisdiction here discussed would seem to con- 
cern the magistrates rather than the personnel of the court. 

* Cf. supra, pp. 380. 

5 San Nicolo is correct (op. cit., p. 353) in maintaining against the editors (Dikaio- 
mata, p. 56) that P. Hal. 1. 39 ff. affords no ground for assuming a change of court. 
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Court fees and eirw/StXta. — There is no direct evidence concerning 
court fees in perjury actions.' But, as Lipsius very reasonably 
suggests, by the Acittco iTriTiiua of [Dem] 47. 2 doubtless are meant 
the irpwaveia, as opposed to the exwjSeXia which might be assessed 
against plaintiffs in certaia other classes of suits.^ If this is correct, 
Rentzsch's suggestion' that court fees were deposited when the 
impeachment was announced is probably erroneous. For the amount 
of the irfiVTavela would depend upon the penalty asked in each case, 
and this could not well have been definitely decided upon prior to 
the announcement of the verdict or at a moment's notice. In any 
event, it is unhkely that a course of procedure was followed which 
would have made it necessary for every litigant to come into court 
provided in advance with fees for possible perjury prosecutions. It 
would be easier and more reasonable for the magistrate to exact the 
proper fee when he received the plaint. Whether there were perjury 
prosecutions, arising from public actions, in which irapd<XTa<ns was 
required instead of TrpvTaveia cannot be determined. 

Leisi infers from Isoc. 18. 11-12 that in dtanaprvpla the plaintiff 
in the perjury action was Uable to the eiros^eXia.* 

Penalty. — That the SIktj xl/evSoixaprvpiosv was an aydsv TipijToj, the 
penalty was usually a fine, and three convictions automatically 
entailed dTtjuia. is very generally agreed.^ But here the agreement 
ends, for a perplexing difficulty is created by passages in the orators 
which are taken to indicate that drtjuia might result from a single 
conviction. A client of Isaeus remarks iyyeyofievov fjiuv avrbv eireiSri 
€iXo/iter TUP yf/evdoixaprvpiwv drt/iaiffat, om i^ovKr]drip.ev,^ and Lysias 
once uses the expression tov ixapTvpijaavTa rjTiixoiffev of the conviction 
of a witness.'' In other places the orators speak of dn/ita, simply 
and without qualification, as one of the penalties of perjury.* After 
a long controversy the view that dri/ila could be imposed by 7rpo<r- 
rinTja-LS for a single offense seemed to have won general credence,' 

I Cf. Leisi, op. dt., p. 132. ' Recht, p. 783, n. 21. > Loc. cU., pp. 29-30. 

*Loc. dt. This conjecture is adopted by Lipsius (Recht, p. 783). 

^ MSL, p. 489; Rentzsch, op. cit., pp. 41 ff.; Bonner, op. dt., pp. 91-92; Leisi, 
op. dt., pp. 131-32; Lipsius, Recht, pp. 782-83. 

« 5. 19. ' 10. 22. « Ant. 23. 7; Dem. 29. 16, 50. 

' MSL, loc. dt.; Rentzsch, op. dt., p. 49; Bonner, loc. dt.; Leisi, op. dt., p. 132. 
Rentzsch (pp. 41 ff.) reviews the whole controversy at great length. 
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but Lipsius, in his latest discussion of the subject/ observes that this 
explanation is extremely dubious "weil dies der einzige Fall ware, 
in dem Atimie nicht kraft des Gesetzes, sondern richterlichen Spruches 
eintrate." He accounts for the allusions to arifua as a penalty by 
the desire of the speakers to emphasize the gravity of the offense, 
and accepts Meier's solution of the Isaeus case, that the sum pro- 
posed was so great that the defendant's property would not suffice 
to pay the judgment, he would find himself meprjiiepos, a biKij i^ov- 
Xtjs would be brought against him, and &nnla would be the result.* 
No one who has studied this much-mooted passage has taken into 
consideration the fact that the case is a diafiaprvpia, in which the 
deposition of the witness who was put forward was regarded, in 
practice if not in strict law, as the substantial equivalent of a plead- 
ing or claimant's affidavit.* It is extremely unlikely, in the opinion 
of the writer, that in a Siaixaprvpia the jury would have assessed so 
severe a penalty that Leochares could not have paid it, for he was 
evidently the possessor of considerable wealth.* This is Hkewise a 
serious objection to the view that the dnjuia in this case would be 
imposed by xpoo-ri/iT/o-ts, for it is equally improbable that in a Sia- 
IxapTvpia the jury would impose so grave an additional penalty. By 
far the simplest solution of the whole problem is that here we have 
a case in which the defendant has already been twice convicted. 
Although this explanation is not even suggested by most scholars 
and is barely mentioned by Rentzsch, there would seem to be no 



» Recht, pp. 256, n. 54, 783. Lipsius approves the opinion of Lelyveld concerning 
inula which Rentzsch {op. cit., p. 50) rejected. 

' Lipsius, after having once rejected this solution as "zu kUnstlich" (MSL, p. 219, 
n. 56 fin.), now cites in its support Isoc. 16. 7 (Recht, p. 256, n. 54 fin.). 

' That the witness in a Siafiaprvpla occupied an exceptional position in this respect 
can hardly be doubted. It is clearly established by the arguments in Sux/iaprvpla cases, 
which naturally are not concerned at all with the witness's means of knowing the 
facts, his character, or possible motives for perjury, as in ordinary prosecutions, but 
merely with the general soundness of the claim which his deposition formally maintains. 
At the same time the penalty attached to a third conviction was a wholesome check, 
for it tended to deter unscrupulous persons from repeatedly lending their aid to 
purely obstructive tactics. 

* The estate of Dicaeogenes produced the exceptionally large revenue of eighty 
minas annually (Isaeus 5. 11, 35), and Leochares was accepted as joint surety with 
one other for the two-thirds interest claimed. He must therefore have been a man of 
large means. 
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valid objection to it.* It affords an adequate explanation not only 
of this case but also of that mentioned by Lysias, which Lipsius does 
not even attempt to solve. Furthermore, it is in no wise incon- 
sistent with the other passages in which artiua is said to be a penalty 
of perjury, as has been pointed out.* But it may be remarked that 
a careful review of the controversy on this point makes very evident 
the dangers of advancing positive assertions where the evidence is 
so slight. 

The view that more severe penalties could be imposed in prose- 
cutions originating in public actions than in those which arose from 
private suits is based on insufficient evidence, and the arguments 
urged in its support involve misunderstanding of the sources as well 
as questionable logic' 

It had been generally assumed that the fine went to the prose- 
cutor, as in all private suits, until Bonner expressed a doubt "that 
the fine was ever paid to the prosecutor in the way of damages."* 
While no very pertinent or convincing objection to Bonner's view 
has as yet been advanced,' his arguments scarcely justify us in 
regarding the matter as finally settled. But the question he raises 

' Rentzsch, op. cit., p. 45: "Nisi vero arbitramur his locis de tertia \ji€vioiMprv- 
ftluv condemnatione cogitandum ease, quamvis nulla eius mentio iniciatur." The 
absence of a specific allusion to three convictions is sufficiently accounted for by the 
fact that Athenian audiences were thoroughly familiar with the circumstances under 
which drifJo entered into the punishment of perjury. It may be remarked further 
that in all but the Isaeus passage, and possibly Dem. 29. 50, any such allusion would 
have been a distinct blunder. In Dem. 29. 16 and Ant. 28. 7 we have a rhetorical 
topos on the dangers of committing perjury, and in Lys. 10. 22 the admission that 
Dionysius had twice before been convicted would have been a sad anticlimax to the 
pathos of the passage. 

' Cf . the preceding note. 

' The conjecture of Meier (cf. MSL, p. 488, n. 33 fin-) that an action i-rar-^atut 
could be brought against those who gave false testimony in public actions ia properly 
rejected by Lipsius {iUd., p. 426). Thonisaen, in his attempt to maintain it (op. dt., 
pp. 386 ff.), attaches undue importance to the denunciations of perjury which were 
a commonplace in pleading, applies to witnesses remarks made by Isocrates with 
reference to false accusers, and confuses false "informations" with false testimony. 
Rentzsch attempts to prove that more severe penalties could be proposed in the 
hypothetical "ypa<t>i) ^evSo/jutpTvpluv" by arbitrarily applying to perjury actions what 
is known of the ypa<t>ii fevSokXtiTelas, an entirely different process (pp. dt., pp. 50 ff.). 

* Op. dt., p. 92. 

' The fact that the SUri tl/evSo/Mprvptuv was an dYiiii- Tt^tjrAs (Leisi, op. dt., p. 131, 
n. 1) proves nothing. While the observations of Lipsius (Recht, p. 783, n. 19) on the 
absence of fine distinctions in Attic law are sound, they are not applicable to Bonner's 
position, which is that the fine was never paid to the prosecutor. 



'Ettio-kt/^is and the AUri ^evSonaprvpluv 389 

is of particular importance as regards cases which originated in 
public actions, for in these if in any we should expect to find that the 
fines imposed went to the public treasury. But unfortunately here 
again the lack of evidence in regard to the prosecution of perjury 
in public actions makes impossible any certain conclusion.' 

Very interesting in this connection are the provisions of the 
Alexandrian law. If a defendant against whom judgment has been 
given convicts a witness or witnesses, the judgment stands annulled 
and the fine imposed upon the witnesses is put in execution.^ This 
fine is fixed by the terms of the law at one and one-half times the 
amount of the judgment in the ordinal action.' If a plaintiff who 
has failed to secure a verdict convicts in an action for perjury, the 
fine is entered against the witnesses as in the preceding case, and 
the defendant in the original suit is required to pay to the plaintiff 
the amoimt originally sought with an added penalty of ten or fifteen 
per cent.* If both plaintiff and defendant convict witnesses, the fine 
is entered against the witnesses and the original suit is retried, imless 
an appeal be taken.* In view of the sharp distinction here made 
between punitive fine and compensation, it can hardly be doubted 
that the fine went to the public treasury.' Unfortunately, here, as 
in the chief sources for Attic law, private suits only appear to be in 
question." 

In the Laws nothing is said regarding the punishment of perjury 
except that three convictions disqualify for witness service.' 

Effect on the original action. — Recent discussions agree that 
retrial was permitted, on proof of perjury, in all cases in which the 
pecuniary penalty attached to the SIkjj yf/fvSonapTvpluv and S'lKri 
KaKOT€X''nS>' did not constitute satisfactory indemnification; in other 
words, where the original action involved the loss of life, freedom, 
citizenship, family rights, etc.' As regards the conditions on which 

> Cf. supra', p. 382. « P. Hal. 1. 44 ff. 

' Ibid., 30-31. It should be noted that in 53, as well as in 58 I. and 66 f., we are 
dealing with the fine in the perjury action and not with the judgment sought in the 
original suit. 

* Ibid., 66 ff. » Ibid., 64 ff. 

• Cf. Dikaiomata, p. 51; San Nicold, op. dt., p. 360. 
' Cf. supra, p. 381, n. 4. » 937C. 
"Leisi, op. cit., p. 133; Lipsius, Recht, pp. 956-67. 
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retrial was granted in these cases, there is some uncertainty of 
opinion. The passage of the Laws which treats of the prerequisites 
for retrial is understood to mean that over half of all the witnesses 
introduced by the successful litigant must be convicted.^ That this 
is not to be applied to Attic procedure is very generally agreed. 
Rentzsch and Leisi conclude from a statement of Isaeus that the 
conviction of a single witness was sufficient.'' But Lipsius very prop- 
erly observes that the phraseology is not so precise as to warrant a 
definite conclusion to this effect.' On the other hand, the argvunents 
by which Lipsius attempts to prove from the litigation over the estate 
of Dicaeogenes that the conviction of several witnesses was necessary 
cannot be regarded as convincing.* Even if Menexenus and his 
fellow claimants had convicted several witnesses, it would not prove 
that this was a legal prerequisite.* But Wyse is unquestionably 
right in holding that one witness only, Lycon, was actually con- 
victed.* The circumstances were as follows: Dicaeogenes got his 
judgment in the case on the strength of the second alleged will, and 
the witnesses of whose false testimony the speaker complains were 
the witnesses to this second will; they it was whose testimony had 
been impeached by Polyaratus and who were subsequently made 
defendants by Menexenus.' After one of these witnesses, Lycon, 
whose case came first to trial, had been convicted, Dicaeogenes, 
realizing that the conviction of the others and the consequent 

' 937B-D. 

' 11. 45: Kc\€ici S' 6 vS/ws, iii.v a\Q tis twv \pev5ofuipTvpluv, TiXiv ii ipxv^ eXvai 
vepl airwv t4s Xi^ieis. Cf. Rentzsch, op. cit., p. 62; Leisi, op. dt., pp. 134-35. The 
theory originated with Buermann, ' 'Die Unechtheit der dritten Rede gegen Aphobus," 
A^. Jahrb., CXV (1877), 586. 

' Recht, p. 958; cf. MSL, p. 982, n. 614; Wyse, Isaeus, ad. loc. 

* Recht, pp. 958 ff. 

' Even if the conviction of a single witness was sufficient to reopen the case, 
it would obviously be to the interest of the litigant to convict as many as possible 
before the retrial of the main suit (cf. Buermann, op. cit, pp. 586 ff.; Leisi, op. cit., 
pp. 134-35). No one apparently has noted that this is supported by the procedure of 
ApoUodorus in his litigation with Phormion, since he is evidently prosecuting a num- 
ber of witnesses (Dem. 45. 7, 41 : Srar «'<riai rpis, ktX.) despite the fact that he has no 
recourse beyond a SIkti KaKorexvt'iy, for which the conviction of a single witness 
apparently sufficed ([Dem.] 49. 56; 46. 10; cf. Lipsius, Recht, p. 783). 

' Note to Isaeus 5. 14. 

'This is quite clear from the whole narrative of Isaeus 5. 7-9 (esp. 9: ofs iire- 
(TKlJ^aTO tCj' luxpripav) , 12—15. 
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repudiation of the will were inevitable, induced Menexenus to drop the 
cases against the remaining defendants and in this way to allow the 
will to stand.* When Menexenus and the other claimants were pre- 
paring again to bring their claims into court, they decided that the 
most advantageous mode of procediu-e would be to disregard the 
will, since the previous proceedings of Menexenus amounted virtu- 
ally to the conviction of the witnesses to the instrument, and to 
bring the issue directly into court.^ What is here of paramount 
importance is that the witnesses against whom Menexenus had 
instituted proceedings had all deposed to the same fact, namely, the 
genuineness of the second will. This was the question on which the 
whole case turned, and this obviously could not have been disproved 
by the conviction of one witness only while the testimony of several 
others to the same effect stood unchallenged. For this reason, and 
not because Attic law required the conviction of more than one 
witness, Menexenus prosecuted a number of witnesses, and for this 
reason the abandonment of the actions against the other defendants 
left Dicaeogenes in possession of the estate. 

This case shows quite conclusively also that the conviction of 
a single witness could not in every instance have sufficed to procure 
a retrial. In fact it establishes clearly, in the opinion of the writer, 
that the requirement for retrial must have been, not the conviction 
of a certain number or proportion of the witnesses, but the refutation 
of some definite portion of the evidence presented to the jury, by 
the conviction of the witnesses who had attested it. Our sources 
do not contain any evidence touching the Attic law on which a more 
precise statement may be based, but we may avoid a maze of specu- 

> Isaeus 5. 12-13. 

'Ibid., 14 ff. The correctness of Wyse's view that the plural (14: o! fidprvpct; 
15: ol /MtpTupiJcraKTes) refers simply to Lycon, whose conviction is regarded as a vir- 
tual condemnation of all the witnesses to the will, is attested by 7i7>'o/i^i»ati' (15), 
regarding which Wyse observes: "no judgment had as yet been obtained against the 
other (will) , but the condemnation of one of the witnesses had damaged the credit of 
the document." The fact that Dicaeogenes thought it advisable to employ a Jio- 
imfiTvpla, instead of again putting forward the witnesses to the will, is of itself a strong 
indication that the witnesses were unwilling to face the conviction which was certain 
after the condemnation of Lycon. Lipsius, in his attempt to maintain the opposite 
view, is forced to take /«9' rjiiSv viXir lirpaTTe (14) of further actions against witnesses, 
when obviously it means no more than "was again on our side." 
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lation if for the present we assume merely that the requirement was 
definite and quantitative.^ 

It is significant that Alexandrian procedure apparently was 
based upon the identical principle that has been developed from the 
Dicaeogenes case. The law says, "let the one who impeaches 
a deposition (6 ixaprvpias iirCkaixfiavdnevos) .... impeach all the 
witnesses who gave the same testimony (iwLKanfiaviadu de iravruv 
T&v ravrd. naprvpr)(Ti.vTcov), .... and let him be allowed to impeach 
even a part of the deposition" {i^iaru Sk Kai fxepovs rrjs ixaprvpias 
iiriXapiffOat.)-^ In the remainder of the law, and particularly in 
those sections which provide for retrial or the setting aside of a 
judgment, "the witnesses" {oi ndpTvpes, tuv ixaprvpuv, ktX.) are the 
defendants in the perjury action, the witnesses who attested the 
deposition or the part of the deposition impeached, and not all of 
the opponent's witnesses.' It is clear that the principle of the law is 
the one which has just been developed, that some portion of the evi- 
dence must be refuted in order to have a judgment set aside or a 
case retried. 

Furthermore, throughout that portion of the law which describes 
the customary steps in a typical perjury action, the singular p,ap- 
Tvpla, i) /xapTvpia, is used without exception;'' with the introduction 
of special classes of p.apTvpiai we find a sudden shift to the general- 
izing plural.' This insistent use of the singular strongly suggests 
that in the general run of cases a litigant was expected to impeach 
not more than one fiaprvpia, that the refutation of a single deposition, 
or even of a single point in a deposition, effected a setting aside of 
judgment. This is so manifestly just and reasonable, both theo- 
retically and practically, that one would be tempted to maintain it 
on a priori grounds even if there were no evidence in its support. 
For in many cases the issue turns upon a single fact, and even a single 
perjured statement can vitiate completely the justice of the decision 
which has taken it into account. And it is obvious that a litigant 
who had decided to bolster up his case by perjured testimony would 

1 Cf. infra, pp. 393. ' P- Hal. I. 24-34. 

» Ibid., 44 ff., 55 ff., 64 ff. The provisions regarding the effect of perjury con- 
victions on the original suit have been given in substance in the discussion of the 
penalty (supra, p. 389). 

" 24, 29, 32, 39. ' 70 ff. 
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not be so simple as to incur unnecessary expense and darker by 
introducing witnesses to swear to a number of comparatively imma- 
terial falsehoods. He would, if it were at all feasible, introduce 
in a single deposition, or even in one clause of a deposition, testi- 
mony to establish the essential point in his contention and would 
suborn witnesses to swear to that.' Only in the event that the nature 
of his case made necessary corroborative evidence would he run the 
risk of introducing several false depositions and incur the increased 
expense or trouble of securing numerous witnesses. In view of 
these general considerations and the phraseology of the Alexandrian 
law, the writer inclines to the opinion that in Attic law also the 
requirement for retrial was the successful prosecution of the witnesses 
to a single portion of the evidence. 

It has been assumed by some scholars that it was necessary, in 
order to secure a retrial, to show that the false evidence had influ- 
enced the verdict. Rentzsch believes that this question was passed 
upon in a separate action — Nullitaisklage — in which the court was 
petitioned to grant a retrial.* That no such special action inter- 
vened has been shown by Lipsius,' who in turn suggests, on the basis 
of Laws 937C i\l/ev8ij 8o^&vrwv fiaprvpeip Kal rijv v'ikijv t^ &<6vti 
ireiroMjKemi), that the presiding magistrate or the court empaneled 
for the trial of the perjury action pronounced upon this question.* 
But it is not Ukely that these words refer to a judicial decision, for 
if there had been a pronouncement of court on this point at the trial 
of the perjury action Plato would certainly not have made express 
provision for ai^ument and decision of the question in the retrial 
(aiMJ>i,<TPriTri<np d' ehai Kai diaSiKaaiav, elre /card ravras etre nij ij SIkti 
hcpiBri)} Furthermore, even if the phrase did refer to a judicial 
decision, we should scarcely be justified in assuming without sup- 
porting evidence that it represented the practice of the Attic courts. 
There is no allusion in the sources to such a requirement,* the pro- 
cedure it implies would be cumbersome, since the jury would have 

1 See Leisi, op. cit., p. 134. 5 Recht, p. 956, n. 7 init. 

2 Op. cit., pp. 59 fF. 4 IHd., p. 960. 

» Lipsius himself has very properly pointed out that &n(j>icpiiTri<riv Kal SmSiKd.- 
vlav refer to the retrial of the main action (Recht, p. 956, n. 7; cf. p. 960). 
' Isaeus 11. 45 implies that no such requirement existed. 
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to vote on two distinct issues in one case, and, as Leisi justly observes, 
a pronouncement on this point was scarcely necessary, since per- 
jured witnesses would naturally testify to important matters.^ 
Moreover, in Alexandrian law the importance of the false testimony 
was not taken into account.'' On the whole it seems safe to conclude 
that Attic law in granting retrial did not inquire into the nature 
of the testimony which had been refuted by the conviction of wit- 
nesses. This was in fact a question which properly came within the 
scope of the main action at its retrial. 
Univehsity of Texas 

1 Op. cit., p. 134; supra, p. 393. 

« P. Hal. 1. 44-70; cf. San Nicol6, op. dU, pp. 360-61. 



